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PROCEDURAL PROCESS

Consistent with 36 C.F.R. Section 1.5, the proposed 12-acre year-round closure and solicitation of comments was noticed by publication in the Federal Register on July 18, 2000 (65 Fed. Reg. 44546). The Golden Gate National Recreation Area’s web page also provided notice of the proposed project along with the “Proposed Habitat Protection Closure, Fort Funston, Golden Gate National Recreation Area” (Attachment A), referenced in the Federal Register notice. The public comment period closed October 6, 2000. 

This proposed closure was originally considered by the National Park Service (NPS) in mid-1999.  In February, 2000, a reduced version of the proposed project, including approximately 10 acres, was implemented.  However, today the fence gates remain open allowing public access to the 10-acre parcel.  As of July 18, 2000, NPS began a new administrative decision process for the new 12-acre year-round closure.  This new administrative process supercedes any previous NPS decision regarding the 10-acre closure.

The original 12-acre project is being proposed again because the reduced project was found not to meet the project purposes, nor the mandate of the NPS to conserve the park resources unimpaired (16 U.S.C. § 1).  The original 12-acre project is more protective of the park resources and is the least restrictive means to meet the goals and objectives of this project and the NPS mandate, by:

· providing the requisite protection to the new nesting location of the bank swallow colony at Fort Funston;

· increasing biological diversity by restoring native coastal dune scrub habitat;

· increasing public safety by keeping visitors and their pets away from the cliff areas; and 

· protecting geological resources, including bluff top and interior dunes from accelerated erosion by reducing human-induced erosion.

NEPA compliance for this project was completed by the NPS on December 5, 2000.  The attached Project Review (NEPA compliance) form describes the proposed 12-acre year-round closure, and was submitted and discussed at the November 22nd Project Review Committee meeting. The Committee reviewed the project, and I received and approved the following categorical exclusions:  C(20), D(2), E(2), E(4), and E(6) (Attachment B).

On December 5, 2000, I approved the Completion of Certification for Project through Preservation Assessment Form (5X), Bank Swallow and Habitat Protection Project, Fort Funston, Golden Gate, Certification Number GOGA-01-032 (Attachment C).

Upon consideration of the public comments, the recommendations of the Advisory Commission, and based upon the following reasons, the NPS hereby adopts the proposed 12-acre closure as described in Attachment A, the “Proposed Habitat Protection Closure, Fort Funston, Golden Gate National Recreation Area.” 

CONSIDERATION OF PUBLIC COMMENT

The public provided approximately 1500 comments on the proposed closure, which are summarized in the “Public Response to NPS Proposed Habitat Protection Closure at Fort Funston, November 28, 2000” (Attachment E).  Approximately 1100 comments objected to the closure.  These comments can be summarized into four prevailing concerns which are addressed below.  

First, many comments objecting to the closure argued that recreation overrides resource preservation within Golden Gate National Recreation Area (GGNRA), and that recreation is the overriding purpose of the creation of GGNRA.  The NPS is mindful of the GGNRA’s recreation mandate and has sought to balance recreational uses at Fort Funston with competing resource protection needs, in accordance with NPS laws and regulations.  When recreational uses and resource protection are in conflict, the Director of the National Park Service, through the Director’s Order 55: Interpreting the National Park Service Organic Act, dated November 17, 2000, (along with the September 15, 2000, Federal Register notice further interpreting that order), has provided specific direction (Attachment F): 

The “fundamental purpose” of the national park system, established by the Organic Act and reaffirmed by the General Authorities Act, as amended, begins with a mandate to conserve park resources and values. . . . Congress, recognizing that the enjoyment by future generations of the national parks can be assured only if the superb quality of park resources and values is left unimpaired, has provided that when there is a conflict between conserving resources and values and providing for enjoyment of them, conservation is to be predominant. This is how courts have consistently interpreted the Organic Act… (emphasis added)

As to National Recreation Areas, “...the mandates of the Organic Act and the General Authorities Act apply equally to all units of the National Park System.” 65 Fed. Reg. 56004, September 15, 2000, (Attachment G).

Accordingly, the NPS concludes that the need to protect the bank swallow, native plants, and coastal bluffs, by closing just 12 acres at Fort Funston overrides the recreation values of these same 12 acres.  Ample alternative recreation opportunities exist within Fort Funston and the other areas in the GGNRA.

Second, many comments opposed to the project stated or inferred that off-leash dog walking is an appropriate form of recreation within a national park area. To the contrary, 36 C.F.R. Section 2.15 requires that all dogs be on leash where permitted within national park areas. While GGNRA has exercised discretion in the enforcement of this regulation, off-leash dogs remain prohibited within all national park areas, pursuant to 36 C.F.R. Section 2.15.  Many thousands of acres within GGNRA (including over 100 acres at Fort Funston) remain open to park visitors and their leashed pets.  This year-round closure of just 12 acres is necessary for protection of natural resources and public safety.

Third, many of those opposed to the project objected to the science relied upon by NPS  regarding erosion, birds and plants.  Some comments suggested that the NPS resource management activities at Fort Funston have harmed the swallow habitat by citing a correlation between NPS management activities and swallow relocation and decline.  It is a basic tenet of scientific inquiry that correlation does not equal causation.  Therefore, NPS considers these assertions without merit.  NPS has determined that this 12-acre year-round closure is necessary to protect the natural resources at Fort Funston, as well as public safety.  This determination is based upon NPS expert opinion, numerous scientific studies, as well as professional recommendations of NPS staff and state resource agency experts, and NPS mandates and guidance documents (including NPS-77, the NPS Natural Resource Management Guidelines, GGNRA’s General Management Plan, Executive Order 13112 governing Invasive Species, and the park’s Natural Resource Management Plan).  The NPS concludes that there is ample evidence that this closure will benefit the bank swallows. Further, law enforcement records show that public safety will benefit.  Evidence also indicates that native plants, and animals associated with native plant habitats, will benefit from the closure.  Finally, closing the cliffs to off-trail use will eliminate human and pet induced erosion of this unique park resource.

Fourth, many comments suggested that the closed area should be smaller than 12-acres.  In addition to all the reasons stated above (resource protection and public safety), the specific size and dimensions of the project were refined with the following important considerations:

- ability to maintain and sustain the fence line, particularly in light of limited park resources available to frequently replace fence lines near the cliffs or in unstable sand dune areas; and

- ability to enforce the closure, to assure success of project goals.  

NPS staff, including the Natural Resources, Maintenance and Protection Ranger staff for GGNRA, visited the proposed closure area at least on two occasions in order to refine these determinations.

ADVISORY COMMISSION ACTION

While not within the scope of the procedures called for in Section 1.5 of 36 C.F.R., I decided to place the proposed closure on the agenda of the Golden Gate National Recreation Area Advisory Commission, in order to provide a forum for public speaking and participation.  On November 28, 2000, after two hearings accepting public comment, the Golden Gate National Recreation Area Advisory Commission made the following recommendations to the park regarding the proposed habitat closure at Fort Funston (Attachment D):

FORT FUNSTON RESOLUTION #1

CLOSURE OF 12 ACRES AT FORT FUNSTON



*  *   *   *   *

RESOLVED, that the decision of the GGNRA superintendent to close twelve acres of Fort Funston to dogs is appropriate and necessary, and be it further 

RESOLVED, that in preference to permanent closure, the Commission requests that the superintendent consider removing the fences and having a trail through the area accessible to dogs on leash.  

Adopted by unanimous vote by the Advisory Commission on November 28, 2000.

FORT FUNSTON RESOLUTION #2

GMP UPDATE
RESOLVED, that the Advisory Commission requests that the National Park Service as early as practicable update the General Management Plan (GMP) for Fort Funston and in that process work with neighbors and user groups.  

Adopted by unanimous vote by the Advisory Commission on November 28, 2000.

The NPS has determined that implementing the proposed closure is in the best interest of the threatened bank swallow colony, other park resources, and public safety.  Because establishment of newly planted native vegetation requires total protection (usually in the form of fencing) for an initial period of time and because the fencing will serve as a physical barrier to the dangerous cliff areas to which the public is currently accustomed to having access, NPS has determined the fencing is currently necessary.  However, in light of the GGNRA Advisory Commission resolutions, NPS will study the option of removing the fences and permitting public access and on-leash dog walking on designated trails within the closure area as an alternative means of protecting the resources and public safety, after the native plants are established and the public is adequately informed of and accustomed to the prohibition on access to the cliff areas and the regulatory dogs-on-leash requirement.  This consideration may take the form of an overall NPS planning effort for Fort Funston or parkwide.

CONCLUSION

Based on the forgoing and in consideration of the attached documents, I have determined that the proposed year-round 12-acre closure is the least restrictive means to meet the original four goals and objectives for the project and that the project will be implemented as described in Attachment A, the “Proposed Habitat Protection Closure, Fort Funston, Golden Gate National Recreation Area.” 

(Original Document Signed December 14, on File)

Brian O’Neill

General Superintendent
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